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• The issue at hand was not a matter of depriving a party of an opportunity to challenge a witness, after all. This is 
because, whilst relying on the March 2010 Reports, the Tribunal did not take “evidence in private from its 
anonymous author(s)” (par. 23) nor did it “introduced a new expert […]” (par. 22). The Tribunal simply decided that 
“[…] out of all evidence which it had admitted, a contemporaneous document [i.e., March 2010 Reports] was the 
most reliable starting point for arriving at the value of BDL’s interest.” (par. 22)

• Chimichanga had the opportunity to present its case, notwithstanding the AEO Order. Indeed, Chimichanga’s 
vvaluation expert “commented upon and criticized certain of the conclusions reached in certain of the third-party 
valuation reports, including the 18 March 2010 valuation.” (par 8)

b. Turkish Decision

The 11th Civil Chamber of the Turkish Court of Cassation ruled, with a majority decision, to refuse enforcement of 
the Final Award on the grounds that it violated Articles V(1)[b] (“inability to present the case”) and V(2)[b] 
(“contradiction to public policy”) of the New York Convention. 

By way of backgBy way of background, and interestingly, the same chamber of the Court of Cassation had initially decided for the 
recognition and enforcement of the Awards, while this initial decision had not contained a detailed reasoning as to 
why it had granted the enforcement. 7  Nevertheless, it then changed this decision following its acceptance of 
Chimichanga’s application for correction of judgment (karar düzeltme), which was a tool that rarely worked in 
practice.8
  
Whilst refusing the recognition and enforcement of the Final Award, the court noted the following: 

•• BDL’s confidentiality concerns do not justify the AEO Order.

• Chimichanga could not cross examine the valuers of the March 2010 Reports. 

• The AEO Order prevented Chimichanga’s access to the evidence and ability to challenge that evidence. Thereby it 
resulted in violation of Chimichanga’s right to defend itself. 

• Such grave violation also contradicts to the Turkish public policy.

3. Observations

The BVI Decision echoes the pro-arbitration stance taken in other jurisdictions in respect of AEO orders such as 
Singapore High CouSingapore High Court’s judgment in China Machine v Jaguar Energy where the court noted that (i) “AEO orders are 
rare in arbitration but not unheard of” (par. 130); (ii) an arbitral tribunal is empowered to issue an AEO order under 
the ICC rules (par. 133); and (iii) “the supervisory court cannot intervene merely because it might have made a 
different order from the Tribunal” (par. 147).

The Turkish Decision, on the other hand, raises more questions than answers. In particular:
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• It provides that “[BDL], in order to strengthen its claim, relied on [the Reports] as evidence”. This contrasts with the 
facts described in the BVI Decision. According to this decision (i) BDL did not rely on the Reports; and in fact (ii) it 
was the Tribunal itself which declined to rely on both party-appointed expert reports and to take March 2010 Re-
ports as a useful starting point for its Final Award on quantum.

• The Turkish Decision concludes that the AEO Order violated the agreed procedural framework. It does not discuss 
how it reached this conclusion notwithstanding Article 22(3) of the 2012 ICC Rules of Arbitration:

“Upon the request of any party, the arbitral tribunal may make orders concerning the confidentiality of the 
arbitration proceedings or of any other matters in connection with the arbitration and may take measures for 
protecting trade secrets and confidential information.” (emphasis added)

• The decision is also silent on the position of the Swiss law, the law governing the conduct of the arbitral 
proceedings, on the AEO Order.

•• It provides that “The Tribunal did not permit Chimichanga’s counsel to cross examine the valuers of the March 
2010 Reports”. It does not discuss the factual background explained in the BVI Decision that, during the arbitration, 
Chimichanga “did not include among its objection the fact that [it] could not cross examine its author(s).”

•• It notes that “the fact that these confidentiality [concerns] are not based on reasonable and legal bases raised 
doubts as to the impartiality of the arbitral tribunal”. The Turkish Decision, however, is silent on (i) the threshold for 
a confidentiality concern capable of justifying a protective order; and (ii) any coherent explanation as to how it 
ended up doubting the impartiality of such distinguished Tribunal.

• It lacks explanation on which circumstances a ground for refusal based on a party’s inability to present its case 
elevates to the level of contradiction to the Turkish public policy.

4. Going forward

It is accepted that an AEO ordeIt is accepted that an AEO order, by its very nature, might raise enforcement issues.  Depending on the factual 
background, this might indeed be the case under Turkish law, particularly considering that the AEO concept does 
not exist in domestic Turkish disputes. However, the Turkish Decision does not categorically conclude that AEO 
orders made by arbitral tribunals hinder successful recognition and enforcement of the overarching arbitral award in 
Turkey. In other words, the Turkish Decision concludes that specific procedural issues in the particular dispute gave 
rise to significant procedural deficiencies which was capable of justifying the refusal of recognition and 
enfoenforcement. As such, the Court of Cassation might grant the enforcement of an award with an AEO element in the 
future if the factual background is different from the Turkish Decision. That said, because of the outcome of the 
Turkish Decision, it is likely that, even if Turkish law does not govern the arbitral proceedings, arbitration 
practitioners will treat AEO orders with greater caution going forward if an arbitral award has the potential to be 
recognized and enforced in Turkey. 
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